INTRODUCTION
In the past several years, Argentina, Cambodia, Chile, El Salvador, Guatemala, Haiti, Uruguay, and South Africa have each granted amnesty 1 to members of the former regime that commanded death squads that tortured and killed thousands of civilians within their respective countries.
2 With respect to four of these countries (Cambodia, El Salvador, Haiti, and South Africa), the United Nations pushed for, helped negotiate, and/or endorsed the granting of amnesty as a means of restoring peace and democratic government. At the preparatory conference for the establishment of a permanent international criminal court in August 1997, the U.S. Delegation circulated a paper suggesting that the proposed permanent court should take into account such amnesties in the interest of international peace and national reconciliation when deciding whether to prosecute. against humanity).
5 Specifically, prosecuting the perpetrators of such crimes is seen as necessary to discourage future offenses, deter vigilante justice, promote reconciliation, and reinforce respect for the law and the new democratic regime. 6 Yet, according to the U.S. State Department, these policies must be balanced against the need to close "a door on the conflict of a past era" and "to encourage the surrender or reincorporation of armed dissident groups," which can facilitate the transition to democracy. 7 Before weighing the policies for and against granting amnesty in any given case, government and international organization officials must first determine whether there exists an international law obligation to prosecute the particular offense. It is one thing to suggest that in a given case the decision not to prosecute violators represented a poor policy judgment; it is quite another to conclude that such a decision violated international law. Were such a conclusion possible, the decision to forego prosecution could be challenged before domestic courts 8 or in international fora. 9 In addition, given the role of the United Nations in some of these cases, such a determination would seriously damage the credibility of the United Nations as an institution committed to the rule of law. 10 Finally, it would be highly inappropriate for an international criminal court to defer to a national amnesty in a situation where the amnesty violates obligations contained in the very international conventions that make up the court's subject matter jurisdiction.
See generally ASPEN INST., STATE CRIMES: PUNISHMENT OR PARDON-PAPERS AND REPORT OF THE CONFERENCE (1989).
6. See Id. 7. ICC PrepCon, supra note 4, at 1. 8. When Salvadoran citizens brought suit before domestic courts in an attempt to have the El Salvador amnesty law declared invalid, the Supreme Court of Justice of El Salvador ruled that the granting of amnesty in these circumstances constituted a political question that the courts lacked competence to address. See El Salvador: Supreme Court of Justice Decision on the Amnesty Law, Proceedings No. 10-93 (May 20, 1993) , reprinted in 3 TRANSNATIONAL JUSTICE: HOW EMERGING DEMOCRACIES RECKON WITH FORMER REGIMES 549 (Neil Kritz ed., 1995). However, the issue before the Court was the constitutionality of the amnesty law in relation to the powers of legislature, not whether the amnesty law was invalid as a violation of international law. Indeed, the Court made clear that "there are cases where there is constitutional jurisdictional control over amnesty, and it is the competence of the Constitutional Chamber to pronounce itself over its [merits or lack of merits] ab initio, or to initiate proceedings, in accordance [with] the case, inasmuch they are filed before the Chamber." Id.
9. "Challenges to amnesty laws enacted in Argentina, El Salvador, Suriname, and Uruguay have been lodged with the Inter-American Commission on Human Rights of the Organization of American States." Dianne Orentlicher, Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior Regime, 100 YALE L.J. 2537, 2540 n.5 (1991).
10. Article I (1) of the U.N. Charter provides:
The Purposes of the United Nations are … to maintain international peace and security, and to that end: to take effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace. U.N. CHARTER art.1, para. 1 (emphasis added).
II SOURCES OF AN OBLIGATION TO PROSECUTE A. Crimes Defined in International Conventions
The prerogative of a state to issue an amnesty for an offense can be circumscribed by treaties to which the state is a party. As Article 27 of the Vienna Convention on the Law of Treaties provides, "[a] party may not invoke the provisions of its internal law as justification for failure to perform a treaty." 11 There are several international conventions that clearly provide for a duty to prosecute the humanitarian or human rights crimes defined therein. Of particular note are the Geneva Conventions of 1949, the Genocide Convention, and the Torture Convention. When these Conventions are applicable, the granting of amnesty to persons responsible for committing the crimes defined therein would constitute a breach of a treaty obligation for which there can be no excuse or exception. It is noteworthy, however, that these Conventions were all negotiated in the context of the cold war and by design apply only to a narrow range of situations.
The 1949 Geneva Conventions.
The four Geneva Conventions were negotiated in 1949 to codify the international rules relating to the treatment of prisoners of war and civilians in occupied territory. The Geneva Conventions are among the most widely ratified treaties in the world.
12 Each of the Conventions contains a specific enumeration of "grave breaches," which are war crimes under international law for which there is individual criminal liability and for which states have a corresponding duty to prosecute. 13 Grave breaches include willful killing, torture, or inhuman treatment, including biological experiments, willfully causing great suffering or serious injury to body or health, extensive destruction of property not justified by military necessity, willfully depriving a civilian of the rights of a fair and regular trial, and unlawful confinement of a civilian. Parties to the Geneva Conventions have an obligation to search for, prosecute, and punish perpetrators of grave breaches of the Conventions unless they choose to hand over such persons for trial by another state party. 15 The Commentary to the Conventions, which is the official history of the negotiations leading to the adoption of these treaties, 16 confirms that the obligation to prosecute is "absolute," meaning, inter alia, that states parties can under no circumstances grant perpetrators immunity or amnesty from prosecution for grave breaches.
17
The duty to prosecute is, however, limited to the context of international armed conflict. 18 There are two reasons why the Geneva Conventions would not, therefore, apply to the above cited examples of countries that refused to prosecute persons responsible for atrocities. First, there is a high threshold of violence necessary to constitute a genuine armed conflict, as distinct from lower level disturbances such as riots or isolated and sporadic acts of fighting.
19 Second, the violence in those countries did not have an international character as recognized by the Geneva Conventions. The international conflict requirement derives from common article 2 of the four Conventions, which describes such conflicts as cases of declared war or any other armed conflict that may arise between two or more of the contracting powers, even if the state of war is not recognized by one of them, and cases of partial or total occupation of the territory of the contracting party, even if such occupation meets no armed resistance. 20 2. The Genocide Convention. The Genocide Convention entered into force on January 12, 1952, and has been widely ratified. 21 Like the Geneva Conventions, the Genocide Convention provides an absolute obligation to prosecute persons responsible for genocide as defined in the Convention. 22 The 15. Geneva Convention I, supra note 14, art. 51; Geneva Convention II, supra note 14, art. 52; Geneva Convention III, supra note 14, art. 131; Geneva Convention IV, supra note 14, art. 148.
16. According to Article 32 of the Vienna Convention on the Law of Treaties, "[r]ecourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to … determine the meaning" when the text of a treaty provision "leaves the meaning ambiguous or obscure." U.N. The Genocide Convention contains two limitations that rendered it inapplicable to most of the above cited cases. First, the Convention applies only to those who have the specific intent literally to destroy a substantial portion of the population of a target group. 24 Second, the victims must constitute one of the groups enumerated in the Genocide Convention, namely, national, ethnic, racial, or religious. In this respect, it is noteworthy that the drafters of the Genocide Convention deliberately excluded acts directed against "political groups" from the Convention's definition of genocide. The Convention defines "torture" as any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is other acts enumerated in article 3 shall be punished, whether they are constitutionally responsible rulers, public officials or private individuals." Convention on the Crime of Genocide, Report which concludes that "most commentators assert that the number of individuals intended to be destroyed must be substantial, in light of the Convention's emphasis on acts against large numbers, rather than individuals).
25. The exclusion of "political groups" was due in large part to the fact that the Convention was negotiated during the Cold War, when the Soviet Union and other totalitarian governments feared that they would face interference in their internal affairs if genocide were defined to include acts committed to destroy political groups. According to Professor Kuper, "one may fairly say that the delegates, after all, represented governments in power, and that many of these governments wished to retain an unrestricted freedom to suppress political opposition." LEO KUPER, GENOCIDE: ITS POLITICAL USE IN inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions. 27 Many of the brutal atrocities committed in the countries listed above would fall within this definition.
The Torture Convention requires each state party to ensure that all acts of torture are offenses under its internal law, 28 establish its jurisdiction over such offenses in cases where, inter alia, the alleged offender is a national of the state, 29 and if such a state does not extradite the alleged offender, the Convention requires it to submit the case to its competent authorities for the purpose of prosecution. 30 Several commentators have argued that the peculiar wording of the Torture Convention might allow for some types of amnesties, whereas the Genocide Convention contains a more air-tight obligation to prosecute and punish. 31 The argument focuses on the fact the Genocide Convention requires that persons who commit genocide "shall be punished" and requires states to "provide effective penalties," 32 while the Torture Convention requires only that states "submit" cases involving allegations of torture to the "competent authorities for the purpose of prosecution" and merely requires the state to make torture "punishable by appropriate penalties which take into account their grave nature."
33 Thus, the Torture Convention, these commentators assert, "does not explicitly require that a prosecution take place, let alone that punishment be imposed and served." 34 Such an argument misconstrues the nature of the "prosecute or extradite" formulation used in the Torture Convention, which is reproduced verbatim in several other modern international criminal conventions. 35 The Torture Convention was carefully worded to reflect the developments in international standards of due process that had occurred in the nearly forty years since the 27 Genocide Convention was drafted in 1948. Of particular importance was the adoption in 1966 of the International Covenant on Civil and Political Rights, which obligates states to ensure the rights of criminal defendants, including "the right to be presumed innocent," and the right "to take proceedings before a court, in order that that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful."
36 To be consistent with these rights, the Torture Convention had to be worded in such a way as to avoid the suggestion of a predetermined outcome of the judicial proceedings, and to recognize that there are legitimate reasons for the termination of an investigation or the dismissal of a case prior to trial.
37
Nor should any significance be assigned to the slight difference in the wording of the two conventions' punishment clauses. The manifest intent of both conventions was to ensure that persons convicted of genocide or torture serve harsh sentences. In the view of the Torture Convention's drafters, "[i]n applying article 4 [, which requires states to make torture 'punishable by appropriate penalties which take into account their grave nature,'] it seems reasonable to require that the punishment for torture should be close to the penalties applied to the most serious offenses under the domestic legal system." 38 Thus, this wording of the Torture Convention should not be construed to suggest the permissibility of amnesties or pardons.
Unfortunately, the majority of countries in the world (including most of those cited above) are not party to the Torture Convention. Still, some might argue that the Convention is nonetheless relevant based on the Committee Against Torture's 1990 decision concerning the Argentinean amnesty laws. In that case, the Committee Against Torture, which is the treaty body created by the Torture Convention to facilitate its implementation, decided that communications submitted by Argentinean citizens on behalf of their relatives who had been tortured by Argentinean military authorities were inadmissible since Argentina had ratified the Convention only after the amnesty laws had been enacted. However, in dictum, the Committee stated, "Even before the entry into force of the Convention against Torture, there existed a general rule of international law which should oblige all states to take effective measures to prevent torture and to punish acts of torture."
39
The Committee's statement should not be mistakenly construed as suggesting that amnesties for persons who commit torture are invalid under customary international law. By using the word "should," the Committee indi- cated that its statement was aspirational rather than a declaration of binding law. On the basis of its decision, the Committee urged Argentina to provide remedies for the victims of torture and their surviving relatives; it did not suggest that international law required that Argentina do so. 40 Nor did it specify that the remedy should be prosecution of those responsible, rather than some other appropriate remedy such as compensation. The Committee's decision, therefore, can not be read as indicating that the Torture Convention requires non-parties to prosecute those who commit torture.
B. General Human Rights Conventions
Unlike the international criminal conventions discussed above, "general human rights conventions" such as the International Covenant on Civil and Political Rights, 41 the European Convention for the Protection of Human Rights and Fundamental Freedoms, 42 and the American Convention on Human Rights 43 are silent about a duty to punish violations of the rights they were designed to protect. These general human rights conventions do, however, obligate states to "ensure" the rights enumerated therein.
Some commentators take the position that the duty to ensure rights implies a duty to prosecute violators. 44 To support their position, the commentators point to the "authoritative interpretations" rendered by the Human Rights Committee, which was established to monitor compliance with the Covenant on Civil and Political Rights. 45 The Committee is empowered to comment on communications received from individuals who are from states that have ratified the Optional Protocol to the Covenant and who claim to have suffered a violation of any of the rights protected by the Covenant. 46 Three communications issued by the Committee have been cited as particularly noteworthy: In response to a communication alleging acts of torture in Zaire, the Committee issued a comment stating that Zaire was "under a duty to … conduct an inquiry into the circumstances of [the victim's] torture, to punish those found guilty of torture and to take steps to ensure that similar violations do not occur in the fu- And in a case involving disappearances (forced abductions by state agents followed by denials of knowledge of the victims' whereabouts) in Uruguay, the Committee concluded that the government of Uruguay should take effective steps to bring to justice any persons found responsible. 49 In addition, the Human Rights Committee periodically adopts "General Comments" elaborating the nature of States Parties' obligations under particular articles of the Covenant. In 1992, the Committee issued a general comment asserting that amnesties covering acts of torture "are generally incompatible with the duty of States to investigate such acts; to guarantee freedom from such acts within their jurisdiction; and to ensure that they do not occur in the future."
50
The authoritative interpretation rationale is based on the notion that Parties to the Covenant, having undertaken the treaty obligations contained therein, are subsequently bound to accept, for the purposes of interpreting these obligations, the interpretations rendered by the Human Rights Committee. 51 This rationale, however, is a bit of an overstretch. During the negotiations of the Covenant, the delegates specifically considered and rejected a proposal that would have required states to prosecute violators. 52 To read in such a requirement on the basis of the Human Rights Committee's comments would be to contravene the understanding of the Conventions' drafters upon which the majority of Parties relied when ratifying the Convention. Nevertheless, an increasing number of commentators, as well as the states-parties themselves, seem to consider the Committee's comments as Covenant jurisprudence, and the countries that have more recently ratified the Covenant enter the system with full knowledge of this jurisprudence and an awareness that the Cold War context of the legislative history is increasingly obsolete.
53
Although the Human Rights Committee's pronouncements suggest a duty for the state to do something to give meaning to the rights enumerated in the Covenant, a careful reading of the Committee's comments reveals that the Committee never actually concluded that there was an obligation to prosecute attendant to the duty to ensure the rights provided in the Covenant. Rather, Writing of the duty under Article 1(1) of the American Convention to "ensure" rights set forth in the Convention, the court stated, This obligation implies the duty of the States Parties to organize the governmental apparatus and, in general, all the structures through which public power is exercised, so that they are capable of juridically ensuring the free and full enjoyment of human rights. As a consequence of this obligation, the States must prevent, investigate and punish any violation of the rights recognized by the Convention and, moreover, if possible attempt to restore the right violated and provide compensation as warranted for damages resulting from the violation.
56
The Court then proceeded to find the Honduran government to be in breach of its duties under the Convention and ordered it to pay compensation to the victim's relatives. 57 One must be careful, however, not to read too much into the Valasquez Rodriguez Case with respect to the duty to prosecute violations of the American Convention. In particular, it is important to note that the Court, in ordering remedies, did not direct the Honduran government to institute criminal proceedings against those responsible for the disappearance of Manfredo Valasquez, notwithstanding the fact that the lawyers for the victims' families and the Inter-American Commission had specifically requested such injunctive relief. 58 Indeed, although the court said that "[s]tates must prevent, investigate and punish any violation of the rights recognized by the Convention," it did not specifically refer to criminal prosecution as opposed to other forms of disciplinary action or punishment.
In the wake of the 1989 Valasquez judgment of the Inter-American Court, the Inter-American Commission revisited the question of the permissibility of amnesty laws in cases concerning El Salvador, Uruguay, and Argentina. 59 In all three cases, the Commission determined that the amnesties were incompatible with the American Convention's right to a remedy (Article 25) and right to judicial process (Article 8), read together with Article 1's obligation to ensure rights. 60 The rationale applies only to countries in which the amnesty affects the domestic law right to initiate or participate in public criminal process and which forecloses civil redress, which is intimately tied to criminal prosecution.
61
The Inter-American Commission took its position a step farther in a 1996 decision concerning a complaint against Chile for failing to repeal the military regime's 1978 "self-amnesty" and its consequent failure to prosecute cases of disappearances, summary and extrajudicial executions, and torture.
62
In that case, Chile's new democratic government had established an investigative commission, which issued a public report and awarded the following compensation to families of the victims: a pension not less than the average for Chilean families; expedited procedures to declare a presumption of the victim's death; special attention from the State with regard to health, education, and housing; assistance with debts; and exemption from obligatory military service for sons of victims. 63 The Commission concluded:
The Government's recognition of responsibility, its partial investigation of the facts and its subsequent payment of compensation are not enough, in themselves, to fulfill its obligations under the Convention. … [T]he State has the obligation to investigate all violations that have been committed within its jurisdiction, for the purpose of identifying the persons responsible, imposing appropriate punishment on them, and ensuring adequate reparations for the victims.
64
However, the Commission's conclusion did not mean that a state must always bring prosecutions against the perpetrators of human rights crimes. Rather, according to the Commission, there were two main defects in Chile's approach: First, the state failed to conduct an investigation that specifically identified all individual perpetrators, which consequently "made it virtually impossible [ courts." 65 Second, the state failed to take any punitive action against the perpetrators. 66 At a minimum, this case suggests that under the general human rights conventions a state must conduct an investigation that specifically identifies perpetrators and must impose some form of punishment on those identified as responsible.
C. Customary International Law: Crimes Against Humanity
Several scholars have recently taken the position that there is a customary international law duty to prosecute the perpetrators of crimes against humanity and that the granting of amnesty to those who commit such crimes is a violation of international law. 67 The term "crimes against humanity" as the label for a category of international crimes recognized under customary international law originated in the joint declaration of the governments of France, Great Britain, and Russia of May 28, 1915, denouncing the Turkish massacre of more than a million Armenians in Turkey as constituting "crimes against civilization and humanity" for which the members of the Turkish Government would be held responsible. 68 The Charter of the Nuremberg War Crimes Tribunal was the first international instrument in which crimes against humanity were codified. 69 The basis for the inclusion of crimes against humanity in the Nuremberg Charter included the 1899 and 1907 Hague Conventions, experiences, and practices in the aftermath of World War I and the Allied declarations during World War II. In addressing the defense claim of ex post facto law, the Nuremberg Tribunal concluded, "The Charter is not an arbitrary exercise of power on the part of the victorious nations, but in the view of the Tribunal, as will be shown, it is the expression of international law existing at the time of its creation; and to that extent is itself a contribution to international law." 70 The Nuremberg Charter defined crimes against humanity as follows: murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population, before or during the war, or persecutions on political, racial, or religious grounds in execution of or in connection with any crime within the jurisdiction of the Tribunal [that is, crimes or crimes against peace], whether or not in violation of the domestic law of the country where perpetrated. Under the Nuremberg Charter, the only difference between war crimes and crimes against humanity was that the former were acts committed against nationals of another state, while the latter were acts committed against nationals of the same state as that of the perpetrators. 72 Both had to be committed in connection with the war. 73 While the Nuremberg Tribunal ruled that it did not have jurisdiction over acts of persecution against German Jews committed before the beginning of the war in 1939, the judgment left unclear whether the Tribunal believed the linkage to war to be required by international law or merely by its charter. 74 Although at least one commentator has asserted that "the post-Nuremberg developments have failed decisively to resolve the nexus issue," 75 a quick survey of these developments should remove any doubt that the concept of crimes against humanity under customary international law now extends to atrocities committed during peacetime. First, the linkage to war was not included in the definition of crimes against humanity contained in Control Council Law No. 10, which was adopted after the Nuremberg Charter to provide a uniform basis for the trial of German war criminals other than the major war criminals tried by the Nuremberg Tribunal. 76 Second, in its authoritative report on the development of the laws of war at the conclusion of the Nuremberg and Control Council Law No. 10 trials, the United Nations War Crimes Commission concluded that international law may now sanction individuals for crimes against humanity committed not only during war but also during peace. 77 
Third, in the International Law Commission's formulation of the Principles of International Law Recognized in the Charter of the Nuremberg Tribunal and in the Judgment of the
Tribunal, the International Law Commission indicated that crimes against humanity of the inhuman act type could be committed apart from war, while it retained the restriction for crimes against humanity of the persecution type. 79 Finally, the Secretary-General's Report on the Statute of the Yugoslavia Tribunal, which was prepared by the United Nations Office of Legal Counsel on the basis of rules that were considered to be "beyond doubt customary international law," stated that international law now prohibits crimes against humanity "regardless of whether they are committed in an armed conflict." 80 This statement was confirmed by the first decision of the Appeals Chamber of the Yugoslavia Tribunal, which stated, "The obsolescence of the nexus requirement is evidenced by international conventions regarding genocide and apartheid, both of which prohibit particular types of crimes against humanity regardless of any connection to armed conflict." 
and (i) other inhumane acts."
83 This definition of crimes against humanity contains four general criteria, namely: the acts must be inhumane in character, 84 widespread or systematic, 85 directed against a civilian population, and committed on national, political, ethnic, racial, or religious grounds. 86 The first criterion distinguishes crimes against humanity from lawful acts (for example, imprisonment or deportation) done pursuant to a valid judicial or administrative decision following a full and fair hearing. The second criterion requires that the inhumane acts be widespread or systematic rather than isolated inhumane acts or random acts of violence. The third criterion indicates that crimes against humanity are restricted to inhumane acts committed against civilians as distinguished from members of the armed forces. The fourth criterion, which includes acts committed on political grounds, highlights a critical difference between crimes against humanity under customary international law and the crime of genocide which the Genocide Convention defines to exclude acts directed against "political groups."
Traditionally, those who committed crimes against humanity, were treated, like pirates, as hostis humani generis (an enemy of all humankind), and any state, including their own, could punish them through its domestic courts. 87 In the absence of a treaty containing the aut dedere aut judicare (extradite or prosecute) principle, this so called "universal jurisdiction" is generally thought to be permissive, not mandatory. As noted above, however, several commentators have recently taken the position that customary international law not only establishes permissive jurisdiction over perpetrators of crimes against humanity, but also requires their prosecution and conversely prohibits the granting of 83 . Id. at Article 2 (paragraphing omitted). This definition departs slightly from that contained in the Statute of the Yugoslavia Tribunal. It replaces the phrase "when committed in armed conflict, whether international or internal in character, and directed against any civilian population" found in the article on crimes against humanity in the Statute of the Yugoslavia Tribunal with the phrase "when committed as part of a widespread or systematic attack against any civilian population on national, political, ethnic, racial, or religious grounds."
84. This is indicated by the phrase "other inhumane acts." The canon of construction known as ejusdem generis suggests that the listed crimes preceding "other inhumane acts" must be construed to be limited to things of the same kind. The crimes listed include all of the inhumane acts enumerated in the Nuremberg definition, with the addition of three inhuman acts that were expressly recognized as being of such gravity as to qualify as crimes against humanity in Control Council Law No. 10, namely, imprisonment, torture, and rape. See BASSIOUNI, supra note 67, at 35. 85. Although the phrase "widespread or systematic" does not appear in the Nuremberg Charter, it is synonymous with the phrase "committed against any civilian population" as used in the Nuremberg definition. See Schwelb, supra note 72, at 191 (concluding that the phrase any civilian population "indicates that a larger body of victims is visualized and that single or isolated acts committed against individuals are outside its scope").
86. The requirement that the attack must be on "political, ethnic, racial or religious grounds," is drawn from the Nuremberg Charter's reference to "persecutions." This requirement was not included in the Statute of the Yugoslavia Tribunal, and an argument can be made that it unnecessarily blurs the distinction between the two different types of crimes against humanity recognized at Nuremberg, namely, inhumane act-type crimes and persecution-type crimes. On the other hand, the drafters may have meant for this requirement merely to clarify that crimes against humanity are restricted to acts committed as part of state action or policy. See BASSIOUNI, supra note 67, at 248-50.
87. See Roht-Arriaza, supra note 45, at 25.
amnesty to such persons.
88
Customary international law, which is just as binding upon states as treaty law, 89 arises from "a general and consistent practice of states followed by them from a sense of legal obligation" referred to as opinio juris. 90 88. See Edelenbos, supra note 12, at 15; Orentlicher, supra note 9, at 2585, 2593; BASSIOUNI, supra note 67, at 492, 500-01; AMERICA'S WATCH, supra note 67.
89. While customary international law is binding on states internationally, not all states accord customary international law equal domestic effect. A growing number of states' constitutions not only incorporate customary international law automatically as part of the law of the land but also grant it a rank superior to that of domestic statutes. See SIMMA supra note 51, at 213. In the United States, customary international law is deemed incorporated into the common law of the United States but is considered controlling only where there is no contrary treaty, statute, or executive act. See, e.g., GarciaMir v. Meese, 788 F.2d 1446 (11th Cir. 1986) (holding that Attorney-General's decision to detain Mariel Cuban refugees indefinitely without a hearing trumped any contrary rules of customary international law). and international conventions that are not widely ratified, 95 rather than on any extensive state practice consistent with such a rule.
Commentators often cite the Declaration on Territorial Asylum 96 as the earliest international recognition of a legal obligation to prosecute perpetrators of crimes against humanity. The Declaration provides that states shall not grant asylum "to any person with respect to whom there are serious reasons for considering that he has committed a … crime against humanity." Yet, according to the historic record of this resolution, "[t]he majority of members stressed that the draft declaration under consideration was not intended to propound legal norms or to change existing rules of international law, but to lay down broad humanitarian and moral principles upon which [s]tates might rely in seeking to unify their practices relating to asylum." 97 This evidences that, from the onset, the General Assembly envisioned its role as advisory rather than creating a binding duty to prosecute crimes against humanity.
To the extent any state practice in this area is widespread, it is the practice of granting amnesties or de facto impunity to those who commit crimes against humanity. Indeed, no sooner had the term "crimes against humanity" been first coined with respect to the massacres of Armenians during World War I, than the international community agreed to an amnesty for the Turkish perpetrators. 98 Prosecution was also forsaken after the Algerian war, when, pursuant to the Evian Agreement of 1962, France and Algeria decided against trying persons who had committed atrocities. 99 Similarly, after the Bangladesh war of 1971, India and Bangladesh consented not to prosecute Pakistani charged with genocide and crimes against humanity in exchange for political recognition of Bangladesh by Pakistan. 100 Finally, as mentioned above, a score of countries, often with the blessing of the United Nations, have granted amnesty to perpetrators of what ostensibly appear to fall within the definition of crimes against humanity. Those who take the position that there is a customary international law duty to prosecute crimes against humanity respond to the litany of contrary state practice by asserting that "even those states which have adopted amnesty laws and thereby allowed impunity do not deny the existence, in principle, of an obligation to prosecute, but invoke countervailing considerations, such as national reconciliation or the instability of the democratic process."
101 Support for this line of reasoning can be found in the International Court of Justice's Judgment in the Nicaragua case 102 and in the oft-cited opinion of the U.S. Court of Appeals for the Second Circuit in the Filartiga case.
103
There are several problems with this argument in the context of the duty to prosecute crimes against humanity, however. First, it is factually incorrect. Although a few of the states that have granted amnesty to the leaders of the former regime have characterized their action as an exception to the rule, 104 most never mention the existence of a rule at all. A second problem stems from the fact that the nature of the obligation to prosecute such crimes is purportedly absolute.
105 As a consequence, appeals to exceptions or justifications suppos- 105. Several commentators have argued that the duty to prosecute crimes against humanity is jus cogens, or a peremptory norm of international law, which supersedes all other principles, norms, and rules of both international and national law. The essential characteristic of jus cogens as a higher rule edly contained within the rule do not in fact confirm the rule, but rather deny its existence and in its place assert an alternative rule that would allow amnesty for crimes against humanity whenever justified by needs for political reconciliation. A final problem is that the reasoning relied upon by the International Court of Justice and the Second Circuit really makes sense only with respect to a situation where customary law has gradually been built up through State practice, and where instances of inconsistent conduct subsequently occur.
106
The reasoning is much less convincing where, as in the case of a duty to prosecute crimes against humanity, the inconsistency between words and practice has been glaring from the very beginning. 107 Thus, notwithstanding an array of General Assembly resolutions calling for the prosecution of crimes against humanity and the strong policy and jurisprudential arguments warranting such a rule, the practice of states does not yet support the present existence of an obligation under customary international law to refrain from conferring amnesty for such crimes.
D. Security Council Resolutions
The Security Council can, through a Chapter VII resolution, create binding obligations on states to bring individuals responsible for international crimes to justice. The Council, for example, adopted Resolution 748, requiring Libya to surrender to the United States or the United Kingdom for prosecution the two Libyan officials charged with bombing Pan American Flight 103.
108
A year later, the Council adopted Resolution 837, calling for the arrest of Somali Warlord Mohamed Farrah Aidid, who was responsible for the murder of 24 U.N. peacekeepers. 109 In addition, the Security Council resolutions establishing the Yugoslavia and Rwanda War Crimes Tribunals 110 impose an obligation on all states that are members of the United Nations to cooperate fully with the Tribunal, including its orders of arrest.
During the negotiation of the Dayton Accord, the Chief Prosecutor of the Yugoslavia Tribunal, Richard Goldstone, stressed that even if the peace agreement offered immunity to indicted war criminals, "[w]e would not be bound by it." He added that the Tribunal would continue with proceedings against such persons unless the Tribunal's Statute was changed by the United Nations Security Council. 111 Moreover, notwithstanding any amnesty that might have been included in the Dayton Accord, the parties to the Accord would still be bound by their obligations to arrest and surrender indicted war criminals to the Tribunal.
Whether such an obligation applies to the NATO Peace Implementation Force ("SFOR") is an open question. SFOR has reportedly come across indicted war criminals on several occasions, yet has failed to arrest them for transfer to the Tribunal. In August 1996, when SFOR inspectors learned that General Ratko Mladic was inside a bunker they had planned to inspect, they rescheduled their visit rather than confront the indicted war criminal. In March of 1996, Amnesty International sent an Open Letter to SFOR Commanders and Contributing Governments, which argued that SFOR's failure to search for and arrest indicted war criminals was a violation of Security Council Resolution 827. Legal Counsel to SFOR responded that there is no such obligation on IFOR since the obligation is on the states, not NATO, and SFOR "is not an occupying force in Bosnia." 112 This rationale, however, seems to fly in the face of Article 48(2) of the Charter of the United Nations, which requires members to carry out the decisions of the Security Council under Chapter VII of the Charter "directly and through their action in the appropriate international agencies of which they are members," which would include NATO. III CONCLUSION David J. Scheffer, the U.S. Ambassador-at-Large for War Crimes Issues, recently remarked that "one must understand, amnesty is always an option on the table in these negotiations." 113 The above discussion indicates that Ambassador Scheffer is largely correct in that there are frequently no legal constraints to the negotiation of an amnesty for peace deal. This is because the procedural law imposing a duty to prosecute is far more limited than the substantive law establishing the underlying international offenses.
Yet there are occasions where negotiators cannot legally consider an amnesty. Where atrocities occur during an international armed conflict, the Geneva Conventions require prosecution; where mass violence is directed at ethnic, national, racial, or religious groups, the Genocide Convention requires prosecution; and where persons under color of law commit acts of torture in a country that is a party to the Torture Convention, the Convention requires prosecution. Any amnesty conferred in those limited circumstances would constitute a violation of treaty law and would be subject to challenge in a variety of domestic and international fora.
While the international criminal conventions are limited in their applica-tion, there is growing recognition of a duty for states to do something to give meaning to the human rights enumerated in the Covenant on Civil and Political Rights, the European Convention for the Protection of Human Rights, and the American Convention on Human Rights, which are much more likely to be applicable in a broad variety of situations. Yet, the "something" required is not necessarily prosecution of former leaders responsible for violations of these general human rights treaties. Given the precedent discussed earlier, it is likely that the Committee on Human Rights, the European Court of Human Rights, and the Inter-American Court of Human Rights would all agree that measures short of prosecution-such as establishment of an investigative commission which specifically identifies perpetrators and victims, non-criminal sanctions against responsible officials and military personnel, and judicial redress for victims-would be adequate to discharge the duty to ensure human rights. Customary international law recognizes permissive jurisdiction to prosecute persons responsible for crimes against humanity either nationally or before an international tribunal. Yet, despite, a large collection of General Assembly Resolutions calling for prosecution of crimes against humanity, and notwithstanding the forceful arguments of several international legal scholars, state practice does not yet support the existence of an obligation under international law to refrain from conferring amnesty for crimes against humanity. That the United Nations, itself, has felt free of legal constraints in endorsing recent amnesty for peace deals underscores this conclusion.
Once it is recognized that there is a gap in the international law requiring prosecution, two approaches are possible: one is to exploit the gap, the other is to attempt to fill it. This dichotomy is manifest in the gulf between the human rights machinery of the United Nations and the peacemaking functions centered in the Secretary-General's Office and the Security Council. 114 Given the strong policy reasons to disfavor amnesties which are articulated by the other articles in this symposium issue, instead of brokering or endorsing amnesty-for-peace deals, the Security Council should play a preemptive role in situations in which it has become involved by providing in a Chapter VII resolution that no amnesty for the perpetrators of crimes against humanity shall be permitted or internationally respected. Likewise, the statute of the proposed permanent international criminal court should make clear that national amnesties will not be considered as a legitimate factor in the exercise of its prosecutorial discretion. 115 114. See Naomi Roht-Arriaza, in IMPUNITY AND HUMAN RIGHTS, supra note 45, at 300. 115. As the Prosecutor of the Yugoslavia War Crimes Tribunal, Richard Goldstone, stressed: International justice requires that the decision to prosecute be made "without regard to political considerations or consequences." See MICHAEL P. SCHARF, BALKAN JUSTICE: THE STORY BEHIND THE FIRST INTERNATIONAL WAR CRIMES TRIAL SINCE NUREMBERG 89 (1997).
